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Republic of the Philippines
Sandiganbayan

Quezon City
***

SEVENTH DIVISION

MINUTES of the proceedings held on February 20, 2018.

Present:

MA. THERESA DOLORES C. GOMEZ-ESTOESTA Chairperson
ZALDYV.TRESPESES Associate Justice

BAYANIH. JACINTO* Associate Justice
%

The following resolution was adopted:

CRIMINAL CASE NOS. SB-17-CRM-1480 to 1482

PEOPLE V. CARLOS JOSE V. LOPEZ

Before the Court are the following:

A. 1. The Prosecution's "MOTION FOR RECONSIDERATION" dated

February 5,2018; and

2. Accused Carlos Jose Lopez's "COMMENT/OPPOSITION (TO THE
PROSECUTION'S MOTION FOR RECONSIDERATION DATED 05 FEBRUARY

2018" dated February 13,2018;

B. 1. Accused Carlos Jose Lopez's "MOTION FOR LEAVE TO FILE

DEMURRER TO EVIDENCE" dated January 31,2018; and

2. The Prosecution's "COMMENT/OPPOSITION" dated February 5,
2018.

Before this Court are the Prosecution's Motion for Reconsideration^ of
this Court's Resolution dated January 26,2018 insofar as it excluded Exhibits
"H", "I", "G", "B", "C", ad "D", as well as accused Lopez's Motion for Leave
to File Demurrer to Evidenc^ based on the insufficiency of the Prosecution
evidence admitted.

Preliminarily, We resolve the Motion for Reconsideration.

* Per A.O. No. 284-2017 dated August 18, 2017
^ Records, Vol. 2, pp. 16-22
^ Records, Vol. 1, pp. 492-496
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In said Motion, the Prosecution explained that Exhibits "H" and "I"
were duly executed by their affiants, who, unfortunately, could no longer be
located despite earnest efforts. In any event, these affidavits were part of the
testimony of private complainant Monico Puentevella, and can thus be
considered as an exception to the hearsay rule. Exhibit "G" needed no
marking as it was identified by witness Villarias, which was enough to
introduce it in evidence. The marking on Exhibit "G" was inadvertently
cancelled by a court employee to transfer to a clearer copy, which this Court
purportedly said was not necessary. Further, Exhibit "G" was marked during
preliminary conference. Finally, Exhibits "B", "C", and "D" should not have
been excluded simply for being photocopies, when even accused did not deny
their existence, and even marked them as his own. The introduction of
secondary evidence is easier said than done, if not futile, as not even the
receiver or the accused knew the whereabouts of these letters.

In fine, the Prosecution emphasized the importance of these documents,
which should not be defeated by rules of technicality, and pointed to the fact
that these were marked during preliminary conference. Thus, they should
have been admitted.

In his Comment,^ accused Lopez asserted that at best. Exhibits "H" and
"I" established the fact that the affiants executed these affidavits, but this
could not be considered proof of their contents, as offered, without violating
the hearsay rule. He attached the original Affidavit of PSI Benedicto Villarias,
Jr. marked as Exhibit "G", which his counsel inadvertently took after cross-
examining the witness on said document, the marking on which has been
transferred from the document offered by the Prosecution. Still, Exhibit "G"
was inadmissible as witness Villarias testified that he was just made to sign
such affidavit, which had no attachments when he did, and that he was not the
one who lost the letters described therein. For the same reasons. Exhibits "B",
"C", and "D" were properly excluded, and, while Villarias testified on having
seen these letters, the fact remains that their originals were never presented in
court, and the best evidence rule applies, as these documents were offered to
establish their contents.

In view of the submission of the original Affidavit of PSI Benedicto
Villarias, Jr. marked as Exhibit "G","* which was identified by Prosecution
witness PSI Benedicto Villarias, this Court ADMITS the same.

On the other hand, this Court finds no cogent reason to reverse its
exclusion of the rest of the exhibits subject of the Prosecution's Motion.

The Rules on Evidence provide that evidence is admissible when it is
relevant to the issue and is not excluded by the law of these rules.^ Evidence,
no matter how relevant, must not be excluded in order to be admissible.

It may be unfortunate that the Prosecution could not get hold of the
affiants of Exhibits "H" and "I", but there is no rule allowing the admission

^ Records, Vol. 2, pp. 29-44 g ^
^ Id., pp. 37-44 Ir/^
= Sec. 3, Rule 128 ' /
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of unauthenticated affidavits in evidence on that ground alone. It has been
held that the exclusion of hearsay evidence is anchored on three reasons: 1)
absence of cross-examination; 2) absence of denieanor evidence; and 3)
absence of oath.^ Evidently, Puentevella's testimony cannot substitute for that
of the affiants' with respect to the contents of the excluded affidavits.

Exhibits "B", "C", and "D" were excluded liecause (a) they were not
originals, and (b) they were not properly presented as secondary evidence. It
is indispensable for secondary evidence to be established to be so before it
may be admitted in evidence.

The order of presentation of secondary evidence is: existence,
execution, loss, contents. The order may, however, be changed if necessary in
the discretion of the court. The sufficiency of the proof offered as a predicate
for the admission of an allegedly lost document lies within the judicial
discretion of the trial court under all the circumstances of the particular case.^
As ruled, the mere offhand statement by PSI Villarias that these letters have
been lost is far from the proof of loss required by the Rules. Neither is the
bare allegation in his Affidavit® that these letters could not be found despite
diligent search sufficient to prove loss. As held in De Vera, et al v. Aguilar,
etal:^

After the due execution of the document h^ been established, it
must next be proved that said document has been lost or destroyed. The
destruction of the instrument may be proved by any person knowing the
fact. The loss may be shown by any person who kn^w the fact of its loss,
or by any one who had made, in the judgment of the court, a sufficient
examination in the place or places where the document or papers of
simUar character are usually kept by the person in whose custody the
document lost was, and has been unable to find it; or who has made any
other investigation which is sufficient to satisf^ the court that the
instrument is indeed lost, (emphases supplied) I

Accused Lopez's admission of the existence of Exhibits "B", "C" and
"D" was not tantamount to an admission of the authenticity and due execution
of these documents, which, in fact, he denied. It behooved the Prosecution to
establish the execution and loss of these documents, but failed to do so.

The pre-marking of documents during preliminary conference adds
nothing to their admissibility. That this Court does not allow evidence not
pre-marked during pre-trial by no means signifies the reverse, which has no
basis in law, i.e., that pre-marked documents are pei^orce admissible.

Having resolved the Prosecution's Motion for Reconsideration, We
now turn to accused Lopez's Motion for Leave of Court to File Demurrer to
Evidence. A

/ '
® Dantis v. Maghinang, G.R. No. 191696, April 10, 2013
' In Re: Reconstitution of the Original Copy as well as the Owner's Duplicate Copy ofTCTNo. T-38769.

Republic v. Lorenzo, et al., G.R. No. 148025, August 13,2004
® Exhibit "G"

® G.R. No. 83377, February 9,1993
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Accused Lopez's Motion is anchored on the exclusion of the three (3)
directive letters he purportedly issued under pretense of official function. He
likewise asserted that the Prosecution's witnesses' testimonies were based on

second-hand information, and that these cases stemmed from a complaint filed
in retaliation for the criminal complaints he filed against Puentebella. Even
Prosecution witness PSI Villarias acknowledged that the subject letters were
merely indorsements of requests from truckers who wanted to secure truck
ban exemptions from the BTAO, and that there were actually no exemptions
issued, and no report of truckers apprehended who made use of the subject
letters.

Relying on the excluded letters, the Prosecution^® claims that accused
Lopez's usurpation of authority or official functions has been established. As
testified by its witnesses, it was the BTAO that had official authority to grant
truck ban exemptions, through a Resolution of the Sangguniang Panlungsod.

To give accused Lopez a chance to elucidate on his grounds why there
is insufficiency of Prosecution's evidence, he is granted leave to file a
Demurrer to Evidence.

WHEREFORE, in view of the foregoing, this Court resolves to:

1. PARTIALLY GRANT the Prosecution's Motion for
Reconsideration and ADMIT Exhibit "G".

The Motion for Reconsideration is DENIED in all other respects; the
exclusion of Exhibits "H", "I", "B", "C", and "D" remains.

2. GRANT accused Lopez's Motion for Leave to File Demurrer to
Evidence. Accordingly, accused Lopez is given LEAVE OF COURT to file
his Demurrer to Evidence within a non-extendible period of ten (10) days from
receipt of this Resolution. The Prosecution is given the same period of time
from receipt of said pleading within which to file its comment/opposition
thereto. Thereafter, the incident is deemed submitted for resolution.

SO ORDERED.

GOMEZrESTOESTA, J., Chairperson

TRESPESES,J.

JACINTO,J.

10Comment/Opposition dated February 5,2018, Records, Vol. 2, pp. 22-25


